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HUGH SPROUL-CRAW FORD, 


T O T H E 


PETITION of THOMAS SHEDDAN. 


"HE lands of Haining were diſponed by the deceaſt 


John Sproul of Milnton, the reſporident's grand- 


father, to the alſo deceaſt Hugh Sproul-Crawford the 


reſpondent's father, with the burden of his the diſpo- 


ner's debts, and alſo of 31,000 merks of proviſion to his 
younger children, the reſpondent's uncles and aunts, 
as appears from an extract of the diſpoſition produced; 
and theſe burdens were ſpecially ingroſſed in the infeft- 
ment on record that followed upon the ſaid diſpoſi- 
tion. 

The reſpontiar s father further contracted conſide- 
rable debts of his own, and, beſides, left a great part 
of the ſaid 31,000 merks unpaid at his death; ſo that, 
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as theſe lands of Haining were the only fund affectable 
for payment of them, the reſpondent found it neceſſary 
to take the benefit; of the ſtatute, and was eren, cum 
bene ficio inventarii. 

The reſpondent himſelf, adviſed by his friends to go 
into his Majeſty's ſervice in the navy, left Scotland at 
an early age; and, having continued out of the coun-- 
try in the way of his duty the moſt part of his life, had 
little occaſion to know the value of the lands, or cir- 
cumſtances under which he held them. 

But, on returning to Scotland after the concluſion 
of the /aſt war, he diſcovered that they were overchar- 
ged with debts, which were, too, moſtly real burdens; 
upon them, to an extent that would conſiderably ex- 
ceed their utmoſt ſuppoſeable value; and ſoon ſaw it would 
be abſolutely neceſſary they ſhould be ſold for payment 
of the creditors, 

He is a young man about 26 years of age, and your 
Lordſhips will readily believe, that, by his profeſſion and 
abſence out of the country, he could be neither ac- 
quainted with the niceties of law, nor informed of the 
diſabilities ander which he was laid by the nature of his, 
titles. 

In theſe circumſtances, the petitioner, ho ted dealt. 
in farming all his life, and, by living in the neighbourhood, 
had the beſt acceſs to know the worth of theſe lands of 
Haining, knowing the neceſſity under which. the, proprie- 
tor lay of ſelling,. thought this an opportunity which. 
was not to be miſſed. In time, the reſpondent, inex- 
perienced as he was, might have come to be better ac- 
quainted with the value of the ground, therefore none. 
was to be loſt; and the petitioner. delayed not an in- 
ſtant, after the reſpondent's return to Scotland, in 


making 
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making advances to nim. But it will readily occur to your 
Lordſhipe, from the particulars above-mentioned, that 
a young, ſailor was no match for him in any bargain of 
that nature. It was, however, the reſpondent's miſ- 
fortune to be induced to enter into a treaty with this 
Gentleman; and he will honeſtly confeſs, that, at a 
communing which they had upon the ſubject in win- 


ter 1765, he agreed to ſell him the lands; but it was 


then. ſpecially covenanted,. that either party ſhould have 
liberty to reſile ; and, as the reſpondent was ſoon advi- 
ſed that he had not only been taken in at an una- 
wares, to agree to ſell at a great under value, but had 
thereby done injuſtice to the creditors of his father, by 
leſſening their fund of payment, and was even by law 
diſabled from diſpoſing of the lands otherwiſe than by 
public roup, he thought it a duty, which juſtice required 
of him, not to ſtand. to the agreement, but to refuſe to 
compleat the bargain. That reſolution he directiy in- 


timated to the petitioner, as has not, and cannot be 


denied, within ſixteen days after the time of the firſt 
communing, at the houſe of Mr Hamilton of Hutchi- 
fon; and the ſame.1 intimation. he made to him on other 
occaſions. 

The petitioner has nevertheleſs brought the preſent 
action for compelling. the reſpondent to compleat the 
bargain : A proceſs which, it is thought, from the pro- 


feſſions of the parties, as well as their character and 


other circumſtances. already. mentioned, muſt appear 
extremely unfavourable on the ſide of the purſuer. 
Common juſtice requires, that a purchaſer pay in all 
| caſes an equal value for the thing purchaſed by him; 
and if a perſon, better informed of the nature of the ſub- 


ject, appears to have taken advantage of a proprietor, 
and 


OS 


and brought him at a haſty moment to agree to.diſpoſe 
of his father's property for much leſ than its real worth, 
law and equity will go the atmoſt length to relieve the ſeller 
from fuch iniquitous bargain: But if it ſhould further ap- 
pear, that the ſeller muſt not only have been entirely 
ignorant of the value of the ſubject ſold by him, but 
that he cannot poſlibly reap any profit to himſelf from re- 
fuſing to compleat the bargain, and is even ſtruggling 
thereby to do juſtice, as far as he can, to onerous creditors, 
his defences will be favourably heard, and his refuſal, 
inſtead of deſerving to be branded with the epithets 
uſed in the petition, will appear to proceed from moſt 
honourable motives, and to be extremely commend- 
able on that account. 

Such is the preſent caſe, which therefore is truly the 
cauſe of the creditors, at leaſt as much as that of the 


petitioner. But, as the action is ſolely laid on the 


writ recited in the petition, the reſpondent is adviſed 
that that paper, being void and null, is not ſufficient 
to ſupport or found the action, on the clear words of 
that valuable ſtatute 1681, which enacts and declares, 
„That all writs to be ſubſcribed hereafter, wherein 
** the writer and witneſſes are not deſigned, ſhall be null, 
and are not ſuppliable by condeſcending upon 
** the writer, or the deſignation of the writer and 
«© witnefles,” 
Apply theſe enacting words to the preſent writ, and 
your Lordſhips will find it is wull, mo, Becauſe the 
writer is not deſigned; do, Becauſe it wants witneſſes, 
or, which is the ſame thing, the witneſſes are not de- 
{igned ; and theſe nullities are not allowed by law to 
be ſupplied by condeſcending either on the writer or the 
wit neſles, which the petitioner would appear to intend 
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in his petition ; and beſides, 3tio, It is not wrote up- 
on ſtamped paper, as the law requires. 

A writ, which is nul] and improbative, is no better 
than none, and the caſe muſt juſt be taken as if no wri- 
ting at all was produced, or all that was produced was 
an unſigned minute, or averbalcommuning only was founded 
on; in which caſe it is perfectly clear, that neither par- 
ty would have been bound, and action would not have 
lain to the one for compelling the other to perform. 

Therefore it can make no difference whether the 
reſpondent or the other alledged party do or do not 
acknowledge to have actually adhibited their ſubſcrip- 
tion, (which they are not bound to do) becauſe 
ſubſcribing or acknowledging the having ſubſcri- 
bed a paper that is mull and. expreſsly declared ſo on 
other accounts, cannot alter it or mend matters a bit. 
And this is a ſufficient anſwer to the whole argument 
of the petitioner, which proceeds all along on the er- 
roneous foundation, as if acknowledgment of a ſub- 
ſcription to be true or genuine, could import an ac- 
knowledgment that a deed was not void, which are 
plainly very different things, as the law bas required 
{ſeveral other ſolemaities, particularly, the deſignation 
both of the writer and of the witneſles , as well as the 
ſubſcription. of parties, to- hinder a deed from being 
null. 

The preſent writ, 1 cannot be regarded, or 
produce any legal conſequence more than a ſheet of 
blank paper ; and it ſeems almoſt unneceſſary to enter 
into the detail of facts mentioned in the petition, which 
are miſrepreſented in ſeveral particulars; becauſe, how- 
ever theſe might be faid to prove a communing or 
treaty to have paſſed between the parties, they can 
have no influence on the cauſe, as it will not be pre- 
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tended, that without the minute, they can in any view e- 
ſtabliſh againſt the reſpondent, that a bargain had been 
concluded by him about he ſale of land, and the minute 
is null, Some things words can only darken, not ex- 
plain, and your Lordſhips will not incline to looſen the 
great fences which the law of Scotland has provided a- 
gainſt forgery and ſurprize, eſpecially in a queſtion re- 
lating to land, the moſt important ſubject about which 
any bargain can be made, or writ executed. 

: The petitioner perceiving that the words of the ſta- 
tute admit not of any ambiguity or doubt, is obliged for 
want of better, to raiſe an artificial argument, which 
reſolves in effect into an attack on the law of Scotland, 
for requiring writ to be at all adhibited in any caſe. 
The concluſion of bargains, as well as the execution of 
writings, is appointed to be attended with certain ſo— 

lemnities in two views, not only to ſecure che lieges a- 
gainſt forgery, but alſo to prevent impoſition, or to 
give people time both to hint and to adviſe before fi- 
niſhing about important affairs. Hence, in ſome caſes, 
writing is abſolutely eſſential, and the law allows 
parties locus penitentie till that is formally executed by 
them. In thele caſes, it cannot be ſaid, with the peti- 
tioner, (p. 8.) “ That the obligation derives its force 
* from the internal paction of parties, and that writing 
is only the external expreſſion or proof of ſuch pac- 
„tion.“ A paction, (by which it is ſuppoſed the peri- 
tioner means the conſent or agreement of parties) is in- 
deed required to create the obligation, but is not alone ſuf- 
ficient to conſtitute it; and an obligation is not underſtood 
or held in law to be ar all created in theſe caſes, till wri- 
ting 1s actually adhibited, but both parties are free ; 
and as a writing, declared in expreſs terms to be null 
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and void, can be held for none, ſo it muſt be laid out of 


the queſtion, and the caſe muſt be judged on the ſuppo- 


ſition no ſuch writing ever exiſted. 

Theſe principles being indiſputable, the petitioner 
is obliged to found his whole argument on an errone- 
ous ſuppoſition, to which the fact does not agree; and he 
argues, That if the minute of agreement had been 
« executed by a holograph er of the defender, and a 
« holograph acceptance of the petitioner, it would have 
« been a juſt foundation of an action to force imple- 
% ment.” | | 

It is anſwered, 1mo, That your Lordſhips would, in 
the ſuppoſed caſe, have had the bargain eſtabliſhed by 2 
writings, referring to one another, of which both would 
have been probative and formal, and poſſeſſed of all the 
ſolemnities required by law. But 24s, That is not the 
preſent caſe: Your Lordſhips have not here an er and 
acceptance with wo different deeds, both holograph, one ma- 
king the offer, and another accepting it, as is all along 
ſuppoſed in the petitioner's argument; but the paper 
on which the action is laid, appears to be one, and of the 
nature of a mutual contract, in which both parties muſt 
be bound ab initio, or neither: It is not poſſeſſed of the eſ- 
ſentials required by the law of Scotland to give it vali- 
dity, and the petitioner cannot be allowed to ſplit it in- 
to two: The law does not know this method of ſplitting 
deeds; but a writing muſt be taken undivided, as it 
ſtands, and be either good altogether, or null in totum, 
and a null deed can never be binding on either party. 

The petitioner, ſtruck with the glaringnels of theſe 
nullities, has endeavoured to convert this into a hologr aph 
paper, and conlequently to bring it under the law re- 
lating to ſuch writings. But it is ſubmitted, that the 


term. 
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term, holograph, is not applicable to any in which 7 
or more perſons are parties. The only deeds which can be 
called holograph, are ſuch as are granted by one perſon 
only; and the petitioner's argument on this head is ex- 
tremely inaccurate.—He ſays, “ As it is impollible 
that a common minute can be holograph of two per- 
« ſons, ſ it is enough if it be holograph of one, and ft gred by 
« fe other. The neceſſity of holograph cannot be requi- 
% red, when it is impoſlible that holograph can be in- 
« terpoſed on both ſides ; and therefore, the ſignature 
« of the one, added to the holograph of the other, has 
„the ſame effects, as if both had been or could have 
«© been holograph.” 

The reſpondent will agree, that holograph cannot be 
neceſſary in any caſe in which it is impoſſible to be adhibited. 
But the concluſion thence drawn is erroneous, becauſe, 
in every caſe in which holograph cannot be uſed, a pa- 
per that is not holograph muſt neceſſarily be adhibited ; 
and as holograph papers alone do not require witneſſes, 
ſo the writing then neceſſary to be uſed, being not a ho- 
lograph, but a common and anprivileged one, muſt be exe- 
cuted before witneſſes deſigned and ſubſcribing, like o- 
thers of the like nature. 

And, to argue that the ſolemnities required by law 
are not neceſſary, and cannot be required, as here the 
papers or ſubſcriptions produced are not averred to be 
actually forged, is a doctrine that cannot ſeriouſly be 
maintained ; becauſe, on the very ſame principles, and 
by the very ſame way of arguing, it might be ſaid, that 
writing could not at all be required in any caſe, even in 
bargains concerning beretage and land, in which it was 
fairly acknowledged that a bargain had been ſolemnly and 
finally concluded only verbally, which yet will not be 


maintained, 
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maintained, tho' there we have the conſent or paction 
of parties admitted to have been deliberately interpoſed, 
and not the leaſt danger of miſtake or forgery. 

The petitioner, ſenſible of the abſurdity implied in 
ſuppoſing a deed holograph, to which two or more are 
parties,endeavours by ſplitting the paper in the manner 
above noticed, to ſhew that the nullity may be ſupplied 
or removed ; and in this view he makes a diſtinction be- 
tween that which is ſaid not to amount to a total nul- 
lity, or denegatio ationis, and that which affords an ex- 
ception only. But the diſtinction is metaphyſical, 
not fol d; and the reſpondent cannot agree, that if 
< the act 1681 gave a denegatio actionis, no action could be 

« brought: For it is impoſſible to hinder a purſuer 
from bringing an action in any caſe, upon ary founda- 
tion, however groundleſs or lame, which he pleaſes; and 
all which the law can poſſibly do for any man is, to af- 
ford him a good defence. The preſent deed, like others 
wanting witneſſes, or in which the wines are not de- 
ſigned, is declared null by the ſtatute in expreſs terms; 
that is-the defence afforded the reſpondent, and if it be 


ſuſtained, it is all he or any other party needs demand 
in the like circumſtances. 


But he further ſays, - that if he comprehends it, the 


act 1681 does truly amount to that which the petitio- 
ner calls a denegatio actionis, becauſe the ſtatute poſitively 
declares the deed null, which therefore mult be to all in- 
tents and purpoſes, and it can produce none of the ef- 
fects ſuch deed, if valid and formal, would have had, 

but maſt be held as if it had never been. And the pe- 
titioner's miſtake proceeds from not attending to the 
_ diſtinction between deeds, whoſe nullities are intrinſic 
or appear ex facie of the deeds themſelves, and thoſe 
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which are formal in every reſpect, ſo good ex facie, and, 
for ought that appears at firſt fight, not liable to any 
objection or challenge. In the laſt caſe it is not pro- 
perly the deed which is null, but the contract or tranſaction 
which produced it, therefore the nuility or its grounds 
mult be proved by extrinſic evidence; and it is impoſſi- 
ble for any judge to deny the deed its effects, till ſuch 
proof is actually brought, either in the way of defence, 
or in that of reduction, as the one or the other may be 
judged neceſſary and competent. This is the caſe of 
diſpoſitions granted by bankrupts liable to be reduced, 
on the act 1621 or 1696, of alienations made in contra- 
vention of entails, and the others noticed in the peti- 
tion. But in the firſt caſe it is otherwiſe; There no 
proof is neceſſary, the nullity is viſible, and the party 
is intitled, as here, to have the action founded on it 


diſmiſſed, merely by praying the judge to caſt his eyes 
on the paper itſelf. 

The deed, thereſore, was intrinſically null, and 
was not originally binding on cither party, the peti- 
tioner more than the reſpondent; nor could it after - 
war; become binding on cither or both, becauſe an in- 
trinſic nullity can never be removed; and it is impoſſi- 
ble in any bargain concerning /and'to bind any party 
without writ, which cannot juſtly be ſaid to interveen 
» any caſe where no more than one, that is funditus 
null is produced. Accordingly, the petitioner, in his 

reſentation againſt the Lord Ordinary's firſt inter- 
.ocutor, admitted, that if he was free, the reſpondent 
behoved, to be % allo; and therefore, he is at great 
pains, from a variety of circumſtances, on which he 
amplifies, to ſhow that he was himſelf bound. In this 
view he ſuppoſes, that by the minute an fer was made 
um by the reſpondent, and endeavours to prove that 
lie accepted of that offer. But he forgets that his funda- 
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mental, which is his ſuppoſition, does not apply to the 
real fact; for the preſent is, as has already been 
obſerved, not the caſe of an offer, but of a mutual con- 
tract, in which it is agreed both parties muſt ab iti 
be bound, or neither. Therefore his whole argument 
on this point is totally out of the cauſe, and indeed a- 
mounts to no more than this, That a perſon, who is 
willing to be bound, who ' ack#owledges the validity of his 
' bargain, or who owns a debt to be due, by having made 
payment of part of it, is bound: A plain propoſition, 
which he might have ſaved himſelf the trouble of pro- 
ving, as it is undoubtedly implied in the bringing of 
his action, that he is willing to ſtand to the bargain, 
and to fulfil it. But he might have ſaid and done the 
ſame things, if no writ had at all interveened, and his 
argument would have been equally good in the one caſe 
as in the other. It will not however be pretended, 
that his inſiſting in that caſe, I am and will be bound, 
would be ſufficient either to render writing altogether 
unneceſſary, or to render valid a deed that is funditr 
void, or to bind the other party to fulfil it. Any 
one, againſt whom a demand or action is brought, 
may, if he pleaſes, ſubmit to the obligation, and allow 
decreet to go againſt him: But his voluntarily ſubmit- 
ting will not prove that he was originally bound, or 
that if the petitioner, making the contrary election, 
had inſiſted he was not bound, the reſpondent could 
have compelled him to ſtand to the bafgain, and ful- 
fil the null deed. The reſpondent apprehends on the 
clear words above recited he could not ; but that the 
petitioner had, on his own argument, a good defence, 
and would have been intitled to be aſſoilzied on the 
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ſtatutory nullity ; which being the caſe, on the petitio- 
ner's own admiſſion, the reſpondent muſt be equally 
intitled to be ſo. 

Indeed if the moſt informal paper had been produ- 
ced, not even ſigned by the petitioner, his argument 
would have been equally concluſive; for he might ſtill 
have ſaid, that he was nevertheleſs willing to ſtand to 
the bargain, and might then have inferred with the 
ſame force he does now, that the reſpondent muſt 
therefore be obliged to ſtand to it allo. 

And it is even thought, that the circumſtances men- 
tioned in the petition, from which the petitioner 
would prove himſelf to have been bound, are not ſuf- 
ficient for that purpoſe. For, 1mo, his ſigning a deed 
that is null, as it wants witneſſes, could never bind 
him. Nor, 24, could his lodging or delivering that 
deed into the hands of a 7hird perſon for the common be- 
hoof, if he had actually done fo, have had this effect, 
becauſe a ull deed, delivered even into the cuſtody of 
the party in whole favour it is granted, cannot bind 
him. But the fact was, that the minute here was put 
into the hands of one Laing, not for the common be- 
hoof, but to lie in his hands till the parties ſhould ad- 
viſe, Whether it was proper to complete the bargain 
by executing a diſpoſition within the time ſpecified, or 
not. And, 340, If the cautioners had been firſt men- 
tioned by the reſpondent, as they truly were not, and 
the petitioner had actually tranſmitted their letter, that 
could only be for the purpoſe of being conſidered, and 
their granting their letter could not bind the peritioner, 
but he might nevertheleſs have inſiſted, and been decla- 
red free; in which caſe their obligation would have 
fallen of courſe. 470, His keeping two appointments 
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cannot be regarded, becauſe no writ was actually ex- 
tended at either of them. And 570, His writing the re- 
ſpondent, That Lord Glaſgow was at home, could 
have no effect to bind the petitioner. The letter itſelf, 
of which a copy is hereto annexed, does not, 
within its four corners, mention or refer to the pre- 
ſent pretended bargain; It expreſles indeed a great 
anxiety, that the reſpondent, without thinking, ſhould 
make up titles, which, it is ſaid, would be much for 
his advantage ; but there are no obligatory words in 
it. Beſides, the reſpondent is certain he did not receive 
this letter till long after he had informed the petitioner 
he was not to ſtand to the agreement. Indeed the let- 
ter itſelf implies and ſhows the petitioner by that time 
knew.the reſpondent was reſolved not to ſtand to the 
bargain, and therefore the petitioner might have wrote 
him .a thouſand letters, or offered him a thouſand 
bonds, but it will not, in theſe circumſtances, be pre- 
tended, that ſuch letters could have any influence on 
the cauſe: And, How is it poſſible to maintain that the 


petitioner could be bound, when the reſpondent not 


only does not inſiſt that he is or ſhall be ſo, but fur- 
ther / intimated directly, after the firſt communing, 
that he'would not himſelf ſtand to the' bargain, and ſo 
gave the petitioner his freedom, which implied an abſo- 
late diſcharge, if ſuch had been neceſſary e 

The authorities quoted in the petition do not apply. 
That quoted from the Regiam majeſtatem proceeds on a 
miſapprehenſion of the antient law of Scotland. By 


our old law, ſealing was the only ſolemnity neceſſary 


to «uthenticate a deed ; and therefore if a perſon ac- 


knowledged his ſeal, there was truly not a flaw even in 
the form, and it was juſt as if now-a-days, a perſon ſhould 
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acknowledge his ſubſcription to a deed at which it 
appeared, and which was formal in every reſpect, bear- 
ing the atteſtation of witneſſes, and name of the wri⸗ 
ter all properly deſigned. 8 

The caſe of a partial payment made on a bond, liable 
to ſome objection, is in like manner toto celo different 
from the preſent. For 1mo, Writing is not neceſſary 
to conſtitute a debt; but either a promile or even a 
receipt for the money will oblige both in law and in ju- 
{tice to repay it. And, therefore, 240, As a partial pay- 
ment is the ſtrongeſt evidence and acknowledgment 
of the juſtice of a debt, ſo it is ſufficient to ſuſtain ac- 
tion for payment of that debt thereby proved to be 
juſtly due ; and this was the caſe of Sinclair contra Sin- 
clair, cited from Mr Bruce, where the debt was clearly 
proved by other evidence. 

The other caſes put by the petitioner are analogous. 
They all relate to holograph or unilateral deeds. made or 
granted by one party only, where the obligation was not 
denied, or at leaſt rhe defect was allowed by law to be 
ſupplied, by referring the juſtice of the debt, or verity 
of the ſubſcription, to the party's oath. But that can- 


not apply to the preſent caſe relating to a bargain about 
lands, where the writ produced is the only thing to be 


regarded, and it is not competent to prove by refer- 
ring to oath. 


Bat if the petitioner had been bound never ſo ſtrictly, 
which, it is ſubmitted, was not the caſe, What is that 
to the reſpondent ? Will it bind him who was not 


bound? or will any act or deed, done by the petitioner, 
proquce that effect ? 


The caſe of Kilkerran has no affinity to the preſent. 
In it the action was laid, not on a mutual contract, to 


which 


Wy 4 . 
which wo or more perſons were parties, but on an uni- 
lateral obligation, by which one party formally bound 
and obliged himſelf to fell ; and the deed there libelled 


was not liable to any ſtatutory objection or nullity, but 


was admitted to be valid per /e, and the queſtion turn- 
ed upon a different point, which was, Whether the 
perſon, granter of that obligation, had liberty to reſile, 
as the other party was not bound to'him ? The Court 
found he had not, but was compellible to fulfil his ob 

ligation, as much as a perſon obliged is bound to perform 
in any other caſe. et the deciſion given in that caſe 
has not been generally approved; and your Lordſhips 
will recollect a late caſe, determined within theſe two 


or three Seſſions,, in which a contrary judgment was 


pronounced. : 1 
The caſe of Walſton was that of a bargain formally 


concluded and executed, by a minute regularly ſigned: 


by both parties before witneſſes, and written on ſtamp- 


ed paper; but the writing, inſtead. of being delivered 
to the parties immediately intereſted, was put into the 
hands of another, and the queſtion was not, Whether 
the writing was formal, or could be homologated ? 
but, Whether the delivery then made was ſuch as law 


required to complete the tranſaction ? 


The caſe of Mr Grahame of Dugalſton does not ap- 


pear in any printed collection; ſo the reſpondent can 
ſay nothing to it. CY 

But cho” this paper were underſtood to be obligato- 
ry, yet it contains in graemio a proviſo, that either party 
thould have liberty to reſile, in the following words: 


Either party drawing back of the above bargain, 


binds himſelf, his heirs, and executors, to pay the 


other party agreeing, of the foreſaid agreement, is 


£6 to- 
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* to pay ten pounds Sterling.” And as it is not de- 
nied, and indeed appears from the ſtrain in which the 
petitioner's letter to the Earl of Glaſgow is couched, 
that the reſpondent intimated to the petitioner, a few 
days after the communing, that he was determined 
not to ſtand to the agreement, it is clear, in every 
view, that the preſent action is not founded : Nor is it 
believed, that your Lordſhips will be inclined, in the 
circumſtances above-mentioned, to allow the petitioner 
to take advantage of this unequal bargain ; the rather 
that the lands muſt directly be expoſed to public roup, 
and he will then, if he pleaſes, have an opportunity ot 
purchaſing them at a zuſt price, which the reſpondent 
has again and again told him ; but he graſps at having 
them for the preſent anequal one, to the great prejudice 
of the creditors, who have no other fund of payment. 

The writing is alſo found by the Lord Ordinary to 
labour under another nullity in not being ſtamped. 
That requiſite is eſſential to minutes, as well as other 
contracts or deeds relating to the ſale of lands; and 
however it might have been formerly ſtamped, it iz 
denied, that this defect can be ſupplied now, after it 
has been .produced, and founded on in judgment. 
That 1s the limit and rule which, the reſpondent is ad- 
viſed, is uniformly oblerved in the courts in England, 
in judging of the ſtamp-acts ; and it cannot be doubt- 
ed the ſame effect falls to be given them here, as they 
are Britiſh ſtatutes, the fame in both diviſions of the 
kingdom. 

And if the minute is, on one or all of theſe grounds, 
inſufficient to convey lands, or validate a bargain 
concerning them, ſo neither can it be good for a penalty, 


becauſe it is totally null and improbative, and cannot 
ws | be 


1 
be effectual for one thing more than another; bis is 
Ffunditus void to all intents and purpoſes whatever: F 
Indeed, to talk of impoſing or ſuſtaining a penalty 
for the non-performance of a: bargain, when the law 
cannot hold that ary bargain was concluded, or evi- 
dence of it is given, ſeems to be not a little abſurd; and 
however much the reſpondent might otherways have 
been diſpoſed to pay -this ſum, pretended to be de- 
manded in the name of penalty, (for he did in fact offer 
voluntarily to pay it long ago) yet he cannot now ſub- 
mit, for obvious reaſons, to be compelled or decerned 
to do it at law, eſpecially after he has been put to ſo 0 
much expence. The communing was hardly over be- 
fore the reſpondent intimated, that he was reſolved 
not to ſell the lands at the price mentioned by him, 
as was even admitted by the petitioner in his repre- 
ſentation :: Nor is it pretended he ſuſtained any da- 
mage on the occaſion ; ſo, that he has no juft ground- 
of complaint. 

And with reſpect to what is ſaid, chat your Lord- 
ſhips can or would impoſe penalties in ſolatium of one 
party, and poenam of another, the doctrine is extremely 
new; and the petitioner will not eaſily quote a ſingle 
inſtance, in which that arbitrary power has been exer- 
ciſed by the Court, of. impoſing penalties on parties; 
for refuſing to ſtand to civil tranſactions not compleat- 
ed, or proved in the manner required by law. The deci- 
fion, quoted from Lord Stair, is totally inapplicable to 
the preſent caſe: For there the action was brought by 

a mandatarius or commiſſioner, for his expences or re- 

„ imburſement in executing a-commilſſion, . about which 

he had been expreſsly employed; and which expences 

were ſolemnly promiſed. him, by an agreement made 
before- hand. 

It remains only to add, that the letter ſaid to have 

been granted by the cautioner was, it is believed, gi- 
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ven to Mr John Buchanan ſenior, writer in. Glaſgow,. 
from whom it cannot be doubted the petitioner would 
have got it up long ago, if he had ſeriouſly thought 
the production of it could in the leaſt have bettered or 
er ved his cauſe. | 


In reſpe# whereof, &c. 
G EO. WALLACE.. 


Copy of the Letter from the Petitioner to the Re- 
[pondent, referred to in page 13. of the foregoing 
Anſwers. 


8. I. N. 5 
Was at the Haining this day, and I ſawe Lord Glaſ- 
gow at the hounting, and I enquired at him if he 
had got a letter from you, which he told me he had; 
and he ſaid. he was going to ſend you papers to bis 
dowers at Endburgh, which I told him that his Lordſhip 
ſhould not do that, for your were a Sea Captain, and 
you did not know when. you might be called; fo he 
ordered me. to write to you to come to the Celburne 
on Thurſday firſt, andi bring your originab rights along 
with you, which I promiſe to write you, which I hope 
you will not fell in obligdening yourſelf ; for his Lord-- 
ſhip will not be at home for a long while ago after that; 
fo I beg pardon if I have ſaid any thing amiſs, for I 
thought it was to your advantage; and if. you do not 
come that day, I am ſhure it will be out of your way, 
for he ſaid you would get your papers & every by, 
or you left the Celburne — 1 
Sir, Jam your moſt Servent, 
Windichouſe, Decber 23" 5 


1765. (Signed) Thomas SHEDDON jun” 


— 


